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MESSAGE FROM THE CHIEF JUDGE

N NOVEMBER 21, 2005, many of New York’s leading commercial law practitioners gathered at

Lincoln Center for the Performing Arts for a unique celebration in honor of the tenth anniver-

sary of the formation of the Commercial Division of the New York State Supreme Court. The
evening’s remarks, reprinted in the back of this booklet, attest to how thoroughly the Commercial Division
has earned the confidence and respect of New York’s commercial bar and business community.

The New York State courts have long been leaders in the formation and development of commer-
cial law in the United States. In 1995, in the spirit of this great tradition, the New York courts embarked
on a bold experiment of dedicating judges to hear complex business cases. A decade
later, we celebrate the overwhelming success of our cutting-edge business court, the
Commercial Division, a world-class forum for the resolution of business disputes
befitting the Empire State’s status as a global commercial and financial center.

Since its inception, the Commercial Division has literally transformed the
reality and image of New York State’s courts, handling a remarkable diversity of
cases spanning the breadth of domestic and international business law, and embrac-
ing innovations that our litigants deserve and are increasingly learning to expect.
Today, the Commercial Division operates in business centers across the Empire
State — from the upstate cities of Albany, Buffalo and Rochester, to the boroughs of
New York City, to the suburban economies of Nassau, Suffolk and Westchester

Counties.

I commend Chief Administrative Judge Jonathan Lippman, the Presiding Justices of the Appellate
Division, the Administrative Judges of the Division counties and the Justices of the Commercial Division
throughout the State for their ceaseless support of the Commercial Division and its mission. My thanks,
also, to the New York State Bar Association’s Commercial and Federal Litigation Section for its very impor-
tant past and continuing contributions to the Commercial Division’s success, and for its part in hosting
the wonderful tenth anniversary celebration at Lincoln Center.

I hope that this booklet helps to demonstrate why the Commercial Division is becoming the forum
of choice for complex commercial disputes. I hope also that you will take a moment to visit us at
www.nycourts.gov/comdiv to learn more about the advantages of the Commercial Division.

JUDITH S. KAYE

CHIEF JUDGE OF THE STATE OF NEW YORK
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MESSAGE FROM THE CHAIR OF THE NEW YORK STATE BAR ASSOCIATION
COMMERCIAL AND FEDERAL LITIGATION SECTION

EN YEARS AGO, CHIEF JUDGE JUDITH S. KAYE ESTABLISHED the Commercial Division of the New
T York State Supreme Court, with parts in New York and Monroe Counties. Since then, Commercial

Divisions have spread to seven other counties. In the process, the Commercial Division has fun-
damentally changed the way commercial cases are litigated in the New York State courts, and has had a
major positive impact on commercial law in general and commercial litigators and lit-
igants in particular. The Division has resolved numerous commercial cases of broad
legal significance, helping to develop the fabric of our State’s commercial law.
Commercial litigators have experienced the application of specialized judicial expertise
to their cases. Efficient case management has been enhanced by the level of attention
that Commercial Division Justices and staff routinely devote to their caseloads. The
court has used the most advanced technology to help handle its caseload effectively and

to make it easier for lawyers to litigate in the Division. And, ADR programs have been

launched which have provided additional resources to help settle commercial cases. As
a result, commercial litigators now have the benefit of an attractive alternative to federal court in which to
litigate their cases.

In honor of its ten year anniversary, the Commercial and Federal Litigation Section was privileged to
host an anniversary celebration for the Commercial Division at Lincoln Center on November 21, 2005.
We are quite pleased that this anniversary event is being memorialized for posterity in this publication. In
addition, our Section will be presenting its annual Chief Judge Stanley Fuld Award to the entire
Commercial Division bench at its Annual Meeting on January 25, 2006. Chief Judge Fuld made numer-
ous contributions to the development of commercial law in New York. It is thus quite fitting for the
Section to bestow this award on the jurists who have made the Commercial Division such a great success.

We congratulate the Commercial Division on its ten years of success and look forward to many more
in the future.

STEPHEN P. YOUNGER

Commercial and Federal Litigation Section

2 THE COMMERCIAL DIVISIONof the SUPREME COURT of the STATE of NEW YORK




A BRIEF HISTORY OF THE COMMERCIAL DIVISION:
A STUDY IN BENCH-BAR COLLABORATION

he Commercial Division evolved from an experiment that commenced on January 1, 1993, when

four Justices of the Supreme Court were assigned to hear commercial cases in New York County.

Their courtrooms were called Commercial Parts and the Justices were assigned cases involving con-
tracts, corporations, insurance, the Uniform Commercial Code, business torts, bank transactions, com-
plex real estate matters and other commercial law issues.

The New York State Bar Association’s Commercial and Federal Litigation Section has played an
important role in transforming this experiment into the present-day Commercial Division. Indeed, the
idea behind the Commercial Division had its genesis in the Section’s scholarly and comprehensive 1995
report, which studied the commercial parts initiative, deemed it highly successful and recommended that
it be institutionalized on a Statewide basis. The Section’s report advanced several reasons supporting the
creation of a separate Statewide division of the New York courts to handle commercial matters, including
New YorK’s role as a center of commerce, which the Section believed would be enhanced by having a com-
mercial court, and the unique attributes and complexity of commercial cases, which warrant specialized
judicial treatment.

In response to the Section’s report, Chief Judge Kaye created the Commercial Courts Task Force,
headed by Hon. E. Leo Milonas and Robert L. Haig, Esq., to examine the Section’s report and develop a
blueprint for implementation. The Task Force determined that there should be established a Commercial
Division of the Supreme Court in areas of the State where significant commercial litigation is conducted.
On November 6, 1995, the Commercial Division officially opened its doors in New York and Monroe
Counties. In its first year, 6,500 new cases were filed in New York County alone. Since then, the Division
has expanded to Albany, Erie, Kings, Nassau, Suffolk, Westchester and Queens Counties, and throughout
the Seventh Judicial District.

The State’s business community, the commercial bar as a whole, and the Section in particular, have
all responded enthusiastically to the Division. The Section referred to the Division as “a case study in suc-
cessful judicial administration.” The Division has received excellent reviews from the Wall Street Journal
and the National Law Journal and from business leaders and business groups like the New York State
Business Council.

The future of the Commercial Division looks equally bright, thanks in large part to the continued
productive collaboration between the Judiciary and the Section. There can be no more significant exam-
ple of this collaboration than the adoption by the Administrative Board of the Courts of statewide uni-
form rules governing the jurisdiction and procedures of the Commercial Division. The new rules provide
for operational uniformity for all of the Commercial Division courts throughout the state and greater pre-
dictability of practice for the commercial bar. The new rules take the guesswork out of litigating in the
Commercial Division by defining clearly what constitutes a Commercial Division case, as well as ensur-
ing consistency regarding rules of practice throughout the state. The Section worked closely with the
Commercial Division Justices to develop the new rules, which took effect January 17, 2006 as part of the
Uniform Civil Rules of the Supreme and County Courts (22 NYCRR 202.70). They address key aspects
of commercial litigation, including motion practice, electronic discovery, pre-trial conferences, temporary
restraining orders and trial scheduling. They also delineate definitive requirements governing the cases that
may be heard in the Commercial Division, including specific monetary thresholds for the nine
Commercial Division courts throughout the state.
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GOALS UNDERLYING CREATION OF THE COMMERCIAL DIVISION

AS A LONG-TIME COMMERCIAL LITIGATOR, CHIEF JUDGE KAYE was aware that the New York courts
needed to take a quantum leap forward to meet the unique legal needs of its large and sophisticated busi-
ness community. Businesses were increasingly resorting to other forums — the federal courts, Delaware,
private ADR — to avoid New YorK’s overburdened state court system. The New York Judiciary had an obli-
gation to address this disturbing trend and improve the courts’ ability to resolve commercial disputes effec-
tively and efficiently. In announcing the creation of the Commercial Division, Chief Judge Kaye set ambi-
tious goals:
* to provide litigants in commercial matters with a justice system commensurate with New YorK’s status
as a world commercial and financial center and its historical role as a leading innovator in the field of
commercial law;

* to enhance the State’s business climate; and

* to create a laboratory for new courtroom technologies and innovative practices that could be exported
to the rest of the State court system.

Ten years after formally opening its doors, the Division has improved all aspects of commercial case litigation.

IMPROVED EFFICIENCY

ONE VERY IMPORTANT KEY TO THE COMMERCIAL DIVISION’S SUCCESS has been improved efficiency.
The average overall length of time it takes to process “contract” actions — the majority of cases in the
Commercial Division — has decreased significantly since 1992. For example, for cases in which a note of
issue has been filed, the length of time between the filing of a request for judicial intervention (RJI) to
disposition has been reduced from 920 days in 1992 to 703 days in 2004 — a reduction of 24%.

2004

PRENOTES NOTES OF ISSUE
RJI TO DISPOSITON RJI TO DISPOSITION

In cases in which no note of issue was filed, the length of time from RJI to disposition has fallen dra-
matically from 610 days to 311 days, a reduction of 49%.
Disclosure in complex commercial cases can be difficult, protracted and expensive. But in the
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Commercial Division, the time required to complete discovery has been significantly reduced. The key has
been the fusion of close judicial oversight with new and sophisticated computer technology. The Division
brings to bear in each case vigorous and efficient case management. Discovery is managed closely, and
deadlines are set and enforced, with due regard to the rights of the parties to obtain fair disclosure while
minimizing expense and delay. The Commercial Division places special emphasis on scheduling prelimi-
nary conferences as early as possible. At these conferences, the court lays out a road map for the entire
action, including timetables for discovery, dispositive motions and a target trial date. The court also orders
parties, among other things, to stipulate to undisputed facts and identify witnesses and deposition testi-
mony on which they will rely.

Assigned justices are able to track each case closely, enforce timetables and remain in firm control
of the case’s schedule through uniform case management software specially designed for this purpose. Each
justice can run computerized reports on his or her pending caseload at regular intervals to ensure compli-
ance with deadlines. Important complements to our case management efforts have been increased famil-
farity with commercial cases on the part of court clerks and various administrative measures designed to
improve efficiency and offer specialized services.

The Commercial Division’s alternative dispute resolution (ADR) program has also contributed
greatly to efficient case processing. Many Commercial Division cases submitted to the ADR program are
successfully settled. The result is speedier and less costly resolution of commercial disputes.

INTEGRATING THE LATEST TECHNOLOGY

The Division utilizes the latest technology to assist in handling its caseload as efficiently as possible.

* The Division developed and pioneered case management software now in use throughout the State.

* The Division pioneered electronic filing of court papers beginning in 1999. This user-friendly,
secure electronic filing system has been expanded to other case types and is now authorized in 16
counties, including in all of the Commercial Divisions.

* In Monroe County, the Division operates a calendar that can be answered electronically and
permits filing of papers electronically and by fax.

* Commercial Division decisions are posted electronically promptly after their issuance at
www. nycourts.gov/comeiv

Particularly noteworthy is the Courtroom for the New Millennium, located in the New York
County Courthouse in lower Manhattan. Equipped with flat-panel video monitors for judges, jurors, wit-
nesses and counsel, this innovative, high-tech courtroom has proven highly influential, exporting its court
technologies to New York and beyond. The Courtroom for the New Millennium features:

® REAL-TIME COURT REPORTING FACILITIES: Instantaneous voice-to-text transcription.

® ELECTRONIC TRANSCRIPTS: Transcripts can be delivered securely by e-mail with enhanced viewing,
mouse-click searching, and indexing capabilities.

® PRESENTATION OF ELECTRONIC EVIDENCE: Attorneys are able to present evidence to the judge and
jury through a wireless communicator or in the form of digitized evidence on CD-ROM by video
monitors conveniently placed around the courtroom.

® AN INTERACTIVE “WHITEBOARD”: This replaces the conventional blackboard. Presentation of
drawings or writings can be made in large format on video monitors in the courtroom using a
sophisticated touch-sensitive screen.

® ToucH SCREEN MONITOR: Located at the witness box, a monitor and connected light pen are
used by witnesses to mark evidentiary exhibits for illustrative purposes.

* ANIMATION: Computer-generated animation can be displayed on monitors for the judge and jury
by attorneys wishing to present animated explanations to supplement witness testimony.
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IMPACT ON THE REST OF THE COURT SYSTEM

BY REMOVING COMPLEX, PROTRACTED COMMERCIAL CASES from other court parts, the Commercial
Division has eased caseloads in other trial parts, allowing them to function more efficiently. In addition,
the Commercial Division’s many successful innovations are being exported to other court parts. The auto-
mated case management program was quickly modified for use in specialized matrimonial parts, and is
now available to all judges presiding over civil matters. Likewise, the Commercial Division’s ADR pro-
gram has served as a model for other court-annexed ADR programs around the State.

COMMITMENT TO ONGOING REFORM AND IMPROVEMENT

IN OUR COMMITMENT to identify ways in which the Commercial Division can be further improved, the
court system is conducting a series of focus groups designed to elicit public feedback concerning the oper-
ations, rules and procedures of the Commercial Division. Through these informal but intensive discus-
sions, we will generate new ideas, identify gaps in service and assess the feasibility of transferring the “best
practices” of the Commercial Division to other areas of the court system.

Two successful focus group sessions were held in December, 2005 — in New York and Nassau
Counties, covering the Commercial Divisions of New York, Nassau, Suffolk, Kings and Westchester
Counties. Another focus group took place in January, 2006 in Monroe County, covering the Commercial
Divisions of the Seventh Judicial District and Erie County. Two additional focus group sessions will take
place in February, 2006, in Albany and Onondaga Counties.

Each focus group (consisting of approximately 18 to 20 individuals) includes experienced com-
mercial litigators, chief litigation counsel from major corporations, and Commercial Division Justices.
These focus groups are being facilitated by Robert L. Haig, Esq. of Kelley Drye & Warren, LLP and for-
mer Co-Chair of the Commercial Courts Task Force. The focus group discussions cover a broad range of
relevant topics, including Commercial Division rules, the role of the judge and court staff, ADR, tech-
nology, appeals and general performance evaluation. The focus groups will form the basis for a report and
recommendations to be issued later in 2006.

IMPROVED QUALITY OF DECISION MAKING

ANOTHER MEASURE OF THE COMMERCIAL DIVISION’S SUCCESS is the promotion of a body of deci-
sional law that is drawing commercial litigants to the New York courts. The Commercial Division’s small
cadre of judges, because they specialize in commercial cases, can engage in the extended and detailed
research and thinking that contribute to the coherent articulation and development of the law. The result
is cutting-edge judicial expertise in business law.

The Commercial Division Law Report, issued four times annually in hard-copy and electronic edi-
tions, contains summaries of leading opinions of the Commercial Division Justices. The electronic version
of the Report digests each case and contains a hyperlink to the full text of the decision. The Report, avail-
able on the Commercial Division’s website (www.nycourts.gov/comdiv), embodies a comprehensive and
accessible body of precedents reflecting the latest issues and trends in American commercial law.

Shareholders’ Action

Plaintiffs, seatholders in the New York Stock Exchange (“NYSE”), brought a shareholders™ class action
against NYSE and its Board of Directors in connection with the proposed merger of NYSE and defen-
dant Archipelago, a fully automated electronic stock market. Plaintiffs sought an injunction against the
proposed merger and asserted causes of action for breach of the fiduciary duty of loyalty, due care and
good faith. Plaintiffs asserted that the proposed merger was tainted by conflicts of interest and was other-
wise inequitable on the grounds that it, 7nter alia, unfairly withheld from NYSE seatholders an appropri-
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ate distribution of shareholders’ equity and provided financial windfalls to former Archipelago
shareholders. Defendants moved to dismiss the complaint on the grounds that the claims only stat-
ed a derivative action and that plaintiffs therefore lacked standing to bring a direct action. The
court found that plaintiffs had standing to assert direct causes of action for breaches of fiduciary
duty and did not have to show differentiated harm. The court conducted an in-depth analysis of
the law governing direct and derivative shareholder claims. The court also found that the business
judgment rule was no bar to the action, as plaintiffs had sufficiently alleged a breach of fiduciary
duty (Higgins v The New York Stock Exchange, Inc., Index No. 601646/05, 10 Misc 3d 257 [N.Y.
Co. 2005, Ramos, J.]).

Restrictive Covenant/Forfeiture of Stock Options

Declaratory judgment action by plaintiff corporation to enforce restrictive covenant and rescind
defendant ex-employee’s exercise of stock options. Defendant exercised vested stock options sever-
al weeks prior to resigning and joining an entity which plaintiff considered a competitor. Plaintiff
argued that it was entitled to rescission under the employee choice doctrine. Defendant argued that
employee choice doctrine was inapplicable because the stock option agreement did not contain a
forfeiture for competition clause, and that the proper legal inquiry for restrictive covenants was the
“reasonableness” inquiry articulated in BDO Seidman v. Hirschberg, 93 NY 2d 382 [1999]. The
court held summary judgment inappropriate since there were questions of fact concerning whether
the new corporation was a competing entity within the meaning of the stock option agreement,
and whether the consideration for the stock options was actually the employee’s agreement not to

compete for two years following termination of employment (Lenel Systems Intl., Inc. v Smith,
Index No. 11302/04, 2005 NY Slip Op. 25501 [Monroe Co. 2005, Fisher, ].]).

Class Action

Proposed class action involving allegations that defendant Pfizer, Inc. had violated General Business
Law § 349 and had been unjustly enriched through an advertising campaign for its Listerine prod-
uct which had previously been found misleading by a federal court. In connection with plaintift’s
application for class certification under CPLR 901, the court found that the commonality require-
ment was not satisfied since questions of individual members’ exposure to the allegedly deceptive
advertisements would predominate and each of the claims would require individualized proof con-
cerning the bases for liability, damages and unjust enrichment. With regard to the prerequisite that
“the claims or defenses of the representative parties are typical of the claims or defenses of the class”,
the court found that plaintiff’s claims were atypical because of her deposition testimony wherein
she had stated that she did not recall seeing the misleading product ads. The court also found that
given the lack of plaintiff’s knowledge of the advertisements and her failure to show any injury, she
had not shown that she would fairly and adequately protect the interests of the class (Whalen v
Pfizer, Inc., Index No. 6000125/05, 2005 NY Slip Op. 51779 [N.Y. Co. 2005, Lowe, J.]).

Breach of License Agreement Regarding Television Broadcast Rights

Plaintiff, holder of exclusive rights to televise regular season Mets baseball games on pay television
(“Pay TV rights”), brought suit seeking, inter alia, a permanent injunction enjoining defendant
from negotiating with third parties for the Pay TV rights to Mets games. Prior to entering into
negotiations with third parties, defendant had exercised a $54 million buyout option. Despite this
buyout provision, plaintiff claimed that the contract required defendant to wait until November 1,
2005, when the contract and license were scheduled to terminate, before defendant could begin
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negotiations with third parties. Plaintiff further claimed that defendant had breached the first negotia-
tion/first refusal provisions of the license agreement. In dismissing the action, the court held that the buy-
out provision was intended to permit early termination of the license agreement and that to interpret the
provision as plaintiff contended would produce a result contrary to the reasonable expectations of the par-
ties (SportsChannel Associates v Sterling Mers, L.P, Index No. 63548/04 [N.Y. Co. 2004, Freedman, J.], aff'd,
2006 N.Y. Slip Op. 0006 [1st Dept. 2006]).

Sealing of Documents

In consumer fraud action alleging that defendant’s DVD players were incompatible with the DVD-Video
standard and failed to play all DVDs in acceptable fashion, defendant moved pursuant to §216.1 of the
Uniform Civil Rules of the Supreme Court and County Court to seal certain records produced in dis-
covery and marked as confidential in a related California action. Defendant contended that these docu-
ments should be sealed as trade secrets since they revealed, inter alia, information about the design and
testing of the DVD players and details about internal investigations. Plaintiff opposed the motion on the
ground that New York does not recognize confidential documents as trade secrets. The court granted
defendant’s motion for a sealing order because: (1) confidential trade information may be protected from
public dissemination under the holding of M/O Crain Communications, Inc. v Hughes, 135 AD2d 351
[1987]; and (2) plaintiff had already agreed to the documents’ designation as confidential in the California
action and plaintiff should be required to fulfill that promise now by not publicly disclosing those docu-
ments (Eusini v Pioneer Electronics (USA) Inc., Index No. 4526/04 [Nassau Co. 2004, Warshawsky, J.]).

Legal Malpractice

Plaintiff municipality instituted a legal malpractice action against defendant law firm, which had repre-
sented plaintiff in underlying breach of contract action. Plaintiff, which had been found liable in the
amount of $32 million after trial, claimed that defendant had committed malpractice by failing to raise
an absolute defense to the breach of contract action, namely, that the Town Supervisor was without
authority to enter into Consent Agreement since he had not obtained a resolution from the Town Board
so authorizing him. The court rejected defendant law firm’s arguments that (1) there could be no finding
of malpractice since it was under the belief that the Consent Agreement was properly authorized, and/or
(2) the validity of the Consent Agreement was irrelevant since the Town would nevertheless have been
liable under an alternate theory of recovery — unjust enrichment. The court declined to dismiss defen-
dant’s “sophisticated client” defense, whereby the chain of causation in malpractice may be broken by the
client’s strategic or negligent decision imposed upon counsel, since questions of fact remained as to
whether Town Attorney had decided to forego absolute defense (7own of North Hempstead v Winston &
Strawn, LLP, Index No. 019050/03 [Nassau Co. 2005, Bucaria, J.]).

Breach of Contract/Fraud/Conversion

Action asserting claims for breach of contract, money had and received, fraud and deceptive business prac-
tices based on plaintiff’s purchase of a car dealership. Plaintiff claimed that the documents provided to
plaintiff during negotiations showed a net annual profit of $642,610 when in fact, there was actually a net
loss of $63,398. Plaintiff further contended that defendants had inflated the customer lists. Plaintiffs suit
against the managing member of defendant alleged causes of action for intentional interference with busi-
ness relationship, conversion and negligent misrepresentation. The court dismissed the claims of fraud in
the inducement and conversion based on the documentary evidence provided, including express provi-
sions of the purchase agreement precluding such claims. The court also dismissed the cause of action
asserted against defendant’s managing agent for intentional interference with business relations, since
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managing agent could not be held personally liable for acts made on behalf of limited liability company
(Recovery Racing, LLC v Sunrise Motors, LLC, (Index No. 12834/04, 2005 NY Slip Op. 51951 [Nassau Co.
2005, Austin, J.]).

Preliminary Injunction/ Subject Matter Jurisdiction/Misappropriation of Confidential

Information

Plaintiffs, holders of intellectual property rights to silicone gloves sold as “Hot Holder” oven mitts, brought
suit to enjoin defendants’ alleged unlawful misappropriation of plaintiffs’ confidential information and
proprietary design. Plaintiffs and defendants had entered into various agreements concerning defendants’
development of molds to be used in the manufacture of silicone gloves, including a Confidentiality
Agreement which prohibited defendants from, inter alia, using plaintiffs’ trade secrets for their own pur-
poses. Plaintiffs alleged that defendants subsequently marketed a “Two Hands” product virtually identical
to plaintiff’s Hot Holder gloves. The court rejected the argument that it lacked jurisdiction to hear what
was essentially a patent infringement action and held that even though the action could have been brought
in federal court, the court had jurisdiction since it was an action for breach of contract and misappropri-
ation of trade secrets. The court granted plaintiffs’ motion for a preliminary injunction, holding that plain-
tiffs had shown a likelihood of success on the merits since there was substantial evidence that defendants
breached the confidentiality agreement and misappropriated trade secrets. The court further found that
irreparable injury was presumed where trade secrets were misappropriated, and that a balance of equities
tipped in plaintiffs’ favor (Sy/mark Holdings Ltd. v Silicon Zone Intl. Lrd., 5 Misc 3d 285 [N.Y. Co. 2004,
Cahn, J.]).

Partnership /Dissolution /Winding Up/Accounting /Appointment of Receiver

Plaintiffs, heirs of a deceased limited partner’s interest in a limited partnership involving the realty busi-
ness, brought an action for dissolution and the winding up of the affairs of the limited partnership. The
court granted plaintiffs motion for summary judgment to the extent of directing dissolution and an
accounting, but deferred decision as to appointment of a receiver. The court rejected defendants’ argument
that the amount owed to plaintiffs upon dissolution was controlled by Partnership Law §112(1)(c) and
was, therefore, limited to the deceased limited partner’s capital contribution of $1,200. Instead, the court
held that the partnership agreement’s provisions regarding the distribution of equity in the partnership
upon dissolution controlled, and, therefore, plaintiffs were entitled to a 4% interest in the partnership’s
assets upon dissolution (Polner v. Monchik Realty Co., 9 Misc3d 755 [N.Y. Co. 2005, Dematrest, J.]).

Beer Distribution/Donnelly Act/Tortious Interference With Contract

Plaintiffs, wholesale distributors of beer, brought suit against defendant competitor Manhattan Beer based
on their claims that defendant had unlawfully attempted to compete with plaintiffs for brands and brand
extensions that plaintiffs would have otherwise been legally entitled to distribute. Plaintiffs contended that
distributors enter into contracts with brewers for exclusive beer distribution rights in certain geographic
areas and that defendant used economic leverage to pressure brewers to breach distribution agreements
with plaintiffs by not granting brand extensions. The court held that plaintiffs’ complaint adequately
alleged tortious interference with contract, tortious interference with prospective economic advantage,
injurious falsehood, unfair competition, and unjust enrichment. With regard to the claim of unfair com-
petition, the court found that the tort was not limited to cases dealing with infringement, dilution, or
exploitation of proprietary information. However, the court dismissed the causes of action based on prima
facie tort and the Donnelly Act violations because plaintiffs failed to allege with requisite specificity (1)
who the alleged co-conspirators were, (2) the factual details supporting a claim of conspiracy, and (3) how
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the alleged conspiracy had a negative impact on trade in a geographic market. Finally, the court found that
the “Noerr-Pennington Doctrine” did not bar plaintiffs’ causes of action (Boening Bros., Inc. v Manhbattan
Beer Distributors, Inc., Index No. 29830/04 [Suffolk Co. 2005, Emerson, J.]).

Comity/ Respect for Orders of Delaware Chancery Court

Plaintiff, Weinstein Enterprises, Inc. (“Weinstein”) and plaintiffs holders of 66% of the company’s stock,
brought suit against defendants (past and present shareholders of Weinstein) based on their alleged tor-
tious and fraudulent conduct which resulted in the sale of 34% of Weinstein’s shares to Weinstein’s fiercest
competitor. The prior holders of the 34% of Weinstein’s shares had brought a prior action in Delaware
Chancery Court, which sought the right to inspect Weinstein’s books and records in order to facilitate their
sale of shares to third parties. That action resulted in a settlement, the terms of which were set forth in a
Final Order and Judgment (the “FOJ”). In the New York action, plaintiffs alleged, inter alia, that they
had been fraudulently induced to enter into the FOJ. Defendants moved to dismiss the action on the
grounds that (1) it was baseless, (2) forum non conveniens required that the action be brought in Delaware,
(3) the action was a collateral attack on the Delaware proceedings, and (4) based on the doctrine of comi-
ty, the Delaware Chancery Court was best equipped to handle the challenges to its FOJ. In dismissing the
action on the grounds of comity, the court held that it was “not for this court in effect to vacate an order
of another court in a different jurisdiction” and that while the complaint alleged claims other than direct
attacks on the FOJ, it was impossible to parse out only those claims that impacted the FOJ (Weinstein
Enterprises, Inc. v Orloff; Index No. 602497/04 [Sup. Ct. NY Co., Moskowitz, ].]).

Contract Interpretation

Plaintiff and defendant entered into an agreement whereby plaintiff was to provide cable television pro-
gramming to defendant’s cable TV customers, consisting of classic movies. At issue on motions for sum-
mary judgment was the “content clause” of the parties’ agreement. Defendant contended that plaintiff had
changed the nature of its service materially and breached the content clause and agreement as a whole by
reducing the number of older, black and white films shown in favor of recent, colored ones. The content
clause provided that programming was to consist of “classic motion picture films” and related original pro-
gramming. The court found key to the interpretation of the content provision an attached “representative
sampling” of service programming, which circumscribed the scope of permitted programming. The court
held that plaintiff, by significantly changing the mix of films, had materially breached the contract.
Plaintiff argued that defendant had waived its rights regarding plaintiff’s alleged breach by having renewed
the original 1993 agreement in writing in 2000, but the court ruled that plaintiff failed to meet its bur-
den of showing a knowing waiver since there was no question of fact that defendant was unaware of the
breach at the time of the renewal (American Movie Classics Co. v Time Warner Entertainment, L. P, Index
No. 603625/03, NY Slip Op. 52081 [N.Y. Co. 2005, Fried, J.]).

Contracts; suretyship; interpretation; surety’s failure to investigate;

extension of surety’s obligations.

In this action on a surety bond, defendant insurance company sought rescission of the bond and a declara-
tory judgment based on plaintiff’s alleged failure to disclose material facts about the financial status and
dealings of the principal, which went bankrupt, and confidential payment agreements between plaintiff
and the principal. The court declined to grant summary judgment on defendant’s claim that plaintiff’s
obligation to timely notify the surety of these facts was a condition precedent to payment. The court found
that the notification clause was ambiguous and could not be interpreted as a condition precedent. Nor did
the court find an implied-in-fact condition precedent, as there is a preference for construing doubtful lan-
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guage to embody a promise or constructive condition rather than an express condition, especially where
there is increased risk of forfeiture by the obligee. The court noted that even if the clause had been unam-
biguous, plaintiff had raised an issue of fact as to its compliance with the notice provision. The court
found defendant at fault for its lack of awareness, since these facts were ascertainable when defendant exe-
cuted the bond, and the surety has the burden of inquiring into the principal’s state of affairs. The court
further held that the confidential payment agreements did not extend the maturity of the debt to plain-
tiff, but instead constituted leniency in enforcing the debt, to which defendant acquiesced. Thus, defen-
dant failed to establish as a matter of law that plaintiff had a duty to disclose certain agreements with the
principal before renewal, whereas plaintiff had shown as a matter of law that defendant had failed to
request any information from plaintiff about the principal’s financial condition before executing the bond
(National Fuel Gas Distrib. Corp. v Hartford Fire Ins. Co., Index No. 258/03 [Erie Co. 2005, Fahey, ].]).

Insurance/Bad Faith Refusal to Honor

In a action to recover for losses sustained by near collapse of plaintiffs’ building, defendants moved to dis-
miss the complaint on grounds, inter alia, that the action was barred by the policy’s two year suit limita-
tions clause, plaintiffs’ loss occurred outside the policy’s term, plaintiffs failed to comply with condition
precedent requiring sworn proof of loss, and New York does not recognize cause of action for bad faith
refusal to honor individual insurance claims. The court denied defendant’s motion to dismiss, finding that
the loss did not occur outside the policy period because defendant had extended the expiration date of the
policy in its Notice of Nonrenewal. As to defendant’s contention that the two year statute of limitations
contained in the policy barred plaintiffs’ action, the court found the provision requiring any lawsuit to be
commenced within “2 years after the date on which the direct physical loss or damage occurred” was
ambiguous and, therefore, unenforceable. Accordingly, the six year statute of limitations applied. As to
sufficiency of the plaintiffs’ proof of loss, the court found that the proof of loss form provided by defen-
dants was not suitable and plaintiffs had no obligation to complete it. Moreover, plaintiffs’ signature was
found sufficient, as defendant did not advise its insureds that the signature on the form had to be legible
to be effective. Finally, the court declined to dismiss plaintiffs’ bad faith claims, finding that defendant’s
actions as to the deceptive expiration date in the Nonrenewal notice and in attempting to reject the proof
of loss form were sufficient to sustain a claim of deceptive conduct under GBL § 349. The court held that
to sustain a claim under GBL § 349, plaintiff need not show that defendant subjected its other insureds
to similarly deceptive conduct (repetitive conduct with ramifications to the general public) as long as the
transaction at issue was consumer-oriented (Korn, Nathan v Fidelity ¢ Guaranty Ins., Index No.
0601756/04 [N.Y. Co. 2004, Gammerman, J.]).

Insurance Coverage

Declaratory judgment action brought by plaintiffs against their insurer and their insurance broker for
property losses sustained to plaintiffs’ products when they were rendered unfit for consumption due to
introduction of certain ingredients not within the products’ specifications. Defendants contended the
losses sustained did not fall within the definition of physical damage and, therefore, were not covered. In
denying defendants’ motion for summary judgment, the court found that questions of fact surrounded
the issue of whether the property losses fit within the definition of physical damage. The court further
granted plaintiffs’ motion for partial summary judgment to the extent that if in the future there were to
be a finding of coverage, the proper measure of damages would be the regular cash selling price of those
products as stock inventory and not, as defendants contended, the replacement cost, as they were not
completed products (Pepsico, Inc. v Winterthur International Ins. Co., Index No. 17053/01, 800 NYS2d
354 [West. Co. 2004, Rudolph, ].], aff’d 2005 NY Slip Op. 0110 [2nd Dept 2005]).
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TENTH ANNIVERSARY OF THE COMMERCIAL DIVISION
of the SUPREME COURT OF THE STATE OF NEW YORK

November 21, 2005 — 5PM to 7PM

WALTER READE THEATER
LINCOLN CENTER FOR THE PERFORMING ARTS

SECTION WELCOME

STEPHEN P. YOUNGER
CHAIR, COMMERCIAL AND FEDERAL LITIGATION SECTION
PATTERSON BELKNAP WEBB & TYLER LLP

ON BEHALF OF THE COMMERCIAL AND FEDERAL LITIGATION SECTION, I want to welcome you all to this
evening's anniversary celebration. Ten years ago, our Chief Judge established commercial Divisions in
New York and Monroe Counties. Since then, Commercial Divisions have spread to six other counties.
This innovation has fundamentally changed how commercial matters are litigated in our State's courts.

Tonight's event is about honoring our Judges and the court personnel who have made the
Commercial Division such a resounding success. I'd like to have everyone stand who is serving or has
served in the Commercial Division — whether as a Commercial Division Judge, an Administrative Judge,
a law secretary or a court clerk.

Let's give them all a round of applause.

Our Section has always had a special bond with the Commercial Division. It began with a report
issued by our Section in January 1995 which recommended the formation of the Commercial Division.
Following our Section's recommendation, Chief Judge Kaye formed a Task Force to study how to imple-
ment the Commercial Division. One of the people who was instrumental in working with the Task Force
to establish the Commercial Division was our State's Chief Administrative Judge, Jonathan Lippman.

UNIFIED COURT SYSTEM WELCOME

HON. JONATHAN LIPPMAN
CHIEF ADMINISTRATIVE JUDGE OF THE NEW YORK STATE COURTS

GooD EVENING. On behalf of the New York State Unified Court System, I want to welcome you to the
tenth anniversary celebration of the Commercial Division of the Supreme Court.

We are so gratified that this impressive assembly of speakers and attendees — representing the leader-
ship of New York State’s legal and business communities — value the Commercial Division enough to be
present here this evening.

We are all here in this elegant setting tonight — for which I want to thank our hosts, Reynold Levy
and Lesley Rosenthal — because in February 1995, our visionary Chief Judge, Judith Kaye, charged Leo
Milonas and Bob Haig, as Chairs of the Commercial Courts Task Force, with developing the blueprint
for a Commercial Division of the Supreme Court. Well, what they came up with was not a blueprint — it
was a masterpiece!

Suffice to say that the Commercial Division has met and exceeded everyone’s expectations -- the busi-
ness sector, the Bar, and the Judiciary. And judging by the constant flow of national and international pil-
grims to the Commercial Division every year, there can be no question that New York State has become
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the international leader when it comes to business courts.

And we owe this lofty status to the outstanding efforts of so many good people, beginning with our
hard-working cadre of Commercial Division Justices.

I want to take a moment now to recognize them. It used to be that we could identify them individu-
ally, but 'm afraid that we have become victims of our own success. Because of our constant expansion
over the years and tonight’s time constraints, I am going to ask all of them — current and former — to stand
up right now so that we can give them all a great big round of applause.

I also could not leave here tonight without acknowledging the excellent work of our dedicated non
judicial staff, so many of whom are here tonight. We couldnt have done it without them. Nor could we
have done it without the incredible support we have received from the Bar, especially the New York State
Bar Association and its Commercial and Federal Litigation Section.

In conclusion, I am so pleased that you took time from your busy schedules to be with us tonight,
because what we are celebrating is important not just for the Judiciary, the corporations and the law firms
represented here, but for all New Yorkers. There is a critical connection between the courts and the well
being of the public and the state economy. We all know that litigation is a major cost of doing business,
and the business community — and all New Yorkers — can only benefit when the courts are capable of han-
dling business disputes in an efficient, cost-effective and reliable manner.

Once again, welcome . . . and thank you.

WELCOME BY OUR HOSTS

LESLEY FRIEDMAN ROSENTHAL
CHAIR-ELECT, COMMERCIAL AND FEDERAL LITIGATION SECTION
VP & GENERAL COUNSEL, LINCOLN CENTER FOR THE PERFORMING ARTS

IN ADDITION TO THE WELCOMES that Steve Younger and Chief Administrative Judge Lippman have extend-
ed to our Bar Association colleagues and distinguished members of the Bench, I would like to welcome to
Lincoln Center, and to this distinguished Bar Association gathering, my fellow in-house attorneys and
executives.

In-house counsel, perhaps more than anyone, control where commercial disputes are resolved,
through forum selection clauses and choice of law provisions in the contracts that cross our desks on a daily
basis. I personally cannot think of a better provision to incorporate into a contract than one entrusting any
commercial disputes that may arise thereunder to the Commercial Division of the Supreme Court of this
State, applying New York’s well-developed commercial jurisprudence.

It was a privilege, as a young-ish lawyer and a commercial litigator, to be included as Secretary of the
Commercial and Federal Litigation Section’s 1994-95 Task Force that proposed the creation of the
Commercial Division. Ten years later — now that I am a not-so-young-ish lawyer and a recovering com-
mercial litigator — it remains a privilege to join with the leadership of this Section in the celebration of the
tenth anniversary of the Commercial Division, and in the further realization in years to come of the prom-
ise of New York’s Commercial Division.

As the mother of a fiercely independent nearly-ten-year-old myself, I look with considerable and ever-
increasing admiration upon Chief Judge Kaye for her efforts to leave a lasting, positive imprint on the
independent and largely self-directed entity that is New York’s judiciary. Congratulations to Chief Judge
Kaye, Chief Administrative Judge Lippman, and the members of the Commercial Division bench, past
and present, for your outstanding accomplishments to date.

The Commercial Division is strongly supported by the business community, and that includes not-
for-profit businesses in New York’s cultural sector. The substantial economic activity generated by Lincoln
Center alone - educational, cultural and performance operations - was estimated by the Economic
Development Research Group in 2004 to contribute over $1.4 billion to the New York City metropolitan
region economy.
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Speaking of economic activity, the pleasure is mine to acknowledge once again the many law firm
sponsors of this festive event.

Those of our guests here today who are in-house counsel no doubt have stories to tell about the col-
orful, brilliant, and demanding CEOs to whom you report. I can top that: my CEO, Reynold Levy, is in
addition to all of those things, a lawyer. The combination of his educational achievements — in addition
to his J.D. from Columbia Law School, he also holds a Doctorate in government and foreign affairs from
the University of Virginia — and his many years of successful leadership at the highest levels of the private
sector, as a former senior officer at AT&T, in the public sector both in New York City and the federal gov-
ernment, and in the not-for-profit sector as President of the International Rescue Committee — would fully
entitle him to second-guess my legal advice and judgment at every turn. Despite the cautiousness that
legal training can often imbue, Reynold Levy has catalyzed, and is spearheading, the single most impor-
tant transformation of public performing arts space in the nation, the Redevelopment of Lincoln Center.
I am overjoyed to introduce to you the President of Lincoln Center for the Performing Arts, Reynold Levy.

REYNOLD LEvY
PRESIDENT, LINCOLN CENTER FOR THE PERFORMING ARTS

CHIEF JUDGE KAYE, CHIEF ADMINISTRATIVE JUDGE LIPPMAN, DISTINGUISHED COLLEAGUES, guests and
friends, welcome to Lincoln Center.

When Mahatma Ghandi was asked what he thought of western civilization, he is reputed to have
allowed as how he thought it would be a good idea.

From all sources (anonymous and otherwise) and by all accounts, the Commercial Division of the
New York State Supreme Court is a good idea. And, on the occasion of its tenth anniversary, please add
my voice to the chorus of congratulations reaching all those committed to the development of a body of
commercial law in this State.

I know my colleague, Lesely Rosenthal, was instrumental in the recommendation to create this
Commercial Division, yet another reason to be proud of her, and, no doubt, one reason you are assembled
here at the largest and most consequential performing arts center in the world.

Other reasons occur to me. Some in this room have been known to tap dance from time to time, in
and out of the courtroom. A few of you might teach Wynton Marsalis lessons in improvisation. And all of
you seek a Commercial Division characterized by harmony, fluency and discipline — attributes prized by
all twelve constituents of Lincoln Center.

Thank you for honoring us with your presence. Thanks especially to the thirteen law firms that are
this evening’s sponsors. Happy Holidays to you all.

INTRODUCTORY REMARKS

A. VINCENT BUzZARD
PRESIDENT, NEW YORK STATE BAR ASSOCIATION
HARRIS BEACH PLLC

BEING HERE TONIGHT TO BE A PART OF THE CELEBRATION of the tenth anniversary of the Commercial
Courts of New York is an extraordinary privilege. The celebration reminds me of my very enjoyable par-
ticipation in the effort.

About ten years ago, Bob Haig called me and asked if I would serve on a special task force to formal-
ly establish commercial courts in this state and to expand commercial courts upstate — particularly to
Rochester. Obviously, attempting to say no to Bob Haig is futile, and I did not want to say no in any event,
so I accepted.

My participation in those meetings was my first exposure to the leadership of Judith Kaye and to such
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people as Leo Milonas and Jonathan Lippman and the other eminent members of the committee. The
committee was so eminent that I received a phone call from an opponent of commercial courts who said
to me that “you are the only non-white-shoe lawyer on the committee.” I did not think being called non-
white-shoe was necessarily a compliment. I imagined my caller picturing me in a walk-up office over a
liquor store on Main Street in Rochester, because in those days, while I did commercial litigation, as I still
do, I had my own small firm.

From the start, I was pleased to find that the task force was not just a study group but an implemen-
tation committee, and that something was going to happen. The meetings were held in Judge Kaye’s cham-
bers on Park Avenue, so I would fly down in the afternoon and attend the 5:30 meetings. I think other
people thought I just walked across the street or took the subway like they did. After the meetings, I would
then go to the Cite restaurant for the wine dinner and then catch a cab and airplane back to Rochester late
that night. I thought to myself, what a great committee!

My satisfaction came from the realization that we were accomplishing an important goal: the establish-
ment of courts in this state dedicated to handling commercial disputes. Our work was not all smooth sailing,
and there was some opposition in Rochester where the first upstate Commercial Court was to be located.
However, when the announcement was made that Judge Tom Stander was to be the Commercial Court
Judge, the opposition essentially disappeared, and the Court has been extremely successful in Rochester.

I don’t know that any of us expected the effort to be so successful, with Commercial Courts now in
most of the major cities of the state and an accepted fact of life -- efficiently, fairly, and knowledgeably
resolving commercial disputes. The courts not only do justice, they contribute to the economic well-being
of the Empire State.

My being here tonight is one of those remarkable coincidences that I could not have foreseen — that I
would be President of the State Bar on this Tenth Anniversary Celebration so that I could participate here
tonight. Thank you so much for including me, and congratulations to all those involved.

KEYNOTE SPEAKER

HON. JuDITH S. KAYE
CHIEF JUDGE OF THE STATE OF NEW YORK

IN THIS OFFICIAL SEASON — indeed this very week — of thanksgiving, I begin with thanks for so many
things, including thanks to Lincoln Center for the Performing Arts (particularly to Lesley Rosenthal and
Reynold Levy) and to the Commercial and Federal Litigation Section of the New York State Bar
Association (particularly to Vince Buzard, Mark Alcott and Steve Younger) for hosting this elegant cele-
bration. And thank you for putting me on stage at Lincoln Center. As a devoted fan of the opera, ballet,
theater and movies—my husband, Stephen, and I are here very often—being onstage at Lincoln Center
has been a lifetime dream of mine.

Then, too, there’s a wonderful coincidence of timing in this evening’s event: as you may (or may not)
know, 2006 marks the centennial of the murder of Grace Brown, which was the basis of Theodore Dreiser’s
magnificent novel, An American Tragedy. That novel has inspired not only two films, but now also a brand
new opera—called An American Tragedy—premiering right across the street at the Metropolitan Opera
House in just ten days.

Here we are celebrating the tenth anniversary of what we can rightly proclaim A New York Success, or
even more boldly An American Success: the Commercial Division of the Supreme Court of the State of New
York. The link is plain as day, isn’t it? Just think: in 90 years we might even be premiering at the
Metropolitan Opera!

One can't help wondering where world events and 21st century technology will have taken us by the
year 2095. What, for example, will this beautiful state-of-the-art theater be in the year 2095? Simply
unimaginable.
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By the same token, I doubt that anyone here would venture a prediction about what the Commercial
Division might look like in 90 years. But I will make a prediction about its short-term future, which is
that we will continue to be guided by two foundational principles that have guided us throughout the
entire decade and brought us to this wonderful tenth anniversary celebration: first, an outstanding, dedi-
cated judiciary (which deserves your applause), and second, our collaboration with the Bar (which has
mine).

In fact, I know of no initiative in the State court system that has more greatly benefitted from a bench-
bar collaboration than this one. It all began with a survey of lawyers who had actually litigated in four
experimental Commercial Parts that had been established in Manhattan. Their rave reviews furnished the
basis for a report by the Commercial and Federal Litigation Section of the State Bar proposing a perma-
nent Commercial Division. Then came a joint bench/bar Commercial Division Task Force, co-chaired by
the incomparable Leo Milonas and Robert Haig, to implement the Section’s reccommendations. From day
one, our mutual objective was a justice system equal to New YorK’s status as a commercial and financial
center, and a leader in the development of commercial law.

What better evidence of the success of the Division than its growth from the original six parts--five in
Manhattan, one in Rochester--to additional parts in Nassau, Kings, Westchester, Albany, Suffolk and Erie
Counties. Only this month, we opened a Commercial Division in Queens County, and expect to have a
third part in Nassau by January 1. We are absolutely delighted to see the concept of the Commercial
Division replicated in other states, even other countries.

And those are not the only significant statistics. The efficiencies have been truly staggering--whether
in reducing backlogs, or moving cases to resolution, or building a stable, comprehensive body of com-
mercial law. In fact my favorite bedtime reading is 7he Commercial Division Law Report. Not exactly a
popular publication at the newsstands — yet; but it does have a devoted readership, including the Chief
Judge.

Our Commercial Division collaboration has also helped stimulate innovation in technology and case
processing throughout the State courts. Indeed, just this morning, I attended the grand opening of our
newest courthouse on Jay Street in Brooklyn — home to Supreme Court, Criminal Term, and the Family
Court — where we have followed the model of the Courtroom for the New Millennium, developed by the
Commercial Division. Today we are promoting the availability of decisions on the Internet, and e-filing.
And maybe the very best evidence of all of our success together is the praise we hear from business leaders,
especially those who in their agreements are designating the Commercial Division as their forum of choice.

I’'m so proud, as a representative of the courts, to share today’s program with the two keynoters fol-
lowing me: Mark Alcott, representing the Bar, and Louise Parent, representing the business community.
This is indeed a fabulous collaboration in every sense.

While I can’t predict the next 90 years, I can promise that we will continue the bedrock principle of
collaboration in fine-tuning practices and procedures in the Commercial Division to better serve the pub-
lic. Our newest effort will be Focus Groups to bring together the bench, bar and business community, to
assure that we continue our strength and our success in serving the public.

I hope you will forgive me for concluding with a thought that’s corny but does capture the spirit of
tonight’s celebration at Lincoln Center: the fact is we do make beautiful music together. As Steve Younger
noted in opening this evening’s program, the bench and bar together have changed commercial litigation
practice in the New York State courts. We have provided an effective, attractive venue for business litigants.
And we have improved the delivery of justice. Maybe not deserving of a full-length theatrical performance
just yet, but definitely deserving of a great celebration.

My thanks to each and every one of you, most especially to our phenomenal judges and to our part-
ners in the Bar for your role in the day-to-day performance of the Commercial Division of the New York
State Supreme Court.
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KEYNOTE SPEAKER

Louise M. PARENT
EXECUTIVE VICE PRESIDENT AND GENERAL COUNSEL,
AMERICAN EXPRESS COMPANY

GoobD EVENING. I am so pleased to be here tonight in my capacity as General Counsel of American
Express, and to join in the celebration of the successes of the Commercial Division on the tenth
Anniversary of its creation.

When my colleague asked if I would be interested in speaking at the tenth Anniversary celebration, I
was somewhat hesitant at first — having had no personal experience litigating there myself. Thus, while
American Express has been a party to a number of cases filed in the Commercial Division, the comments
I have received concerning the benefits derived from litigating in the Commercial Division have been sec-

ond-hand.

But when I heard that Chief Judge Kaye would be speaking it really became an easy decision. I cant
tell you what a privilege it is for me to be standing here with Chief Judge Kaye. I've had the pleasure of
working with the Chief Judge on a couple of occasions and I was awed by her graceful yet commanding
style of leadership. She is someone who is able to influence people and build consensus in situations when
there is not always a clear path.

And her leadership has done so much to revitalize New York’s Court system through the implemen-
tation of revolutionary ideas, such as the Commercial Division, that are now used as models in States
across America as well as in countries around the globe. Indeed, a study conducted by Philadelphia litiga-
tor Mitchell Back, chair of the committee on business courts of the American Bar Association’s section of
Business Law, ranked New York among the best commercial courts for its efficiency and expertise.

So let me tell you briefly what I like about the Commercial Division. First, it develops judicial expert-
ise on complex commercial matters. Judges are selected who have a background in commercial litigation
and, once selected, these judges hear only commercial cases.

Second, it’s faster. The establishment of the division has reduced the time to resolve these types of cases
by over 40% in New York County, and this reduces costs for everybody. And this is helpful to me per-
sonally because I work for a CEO who cares how much we spend on legal expenses. Some of the things
that have made things faster are a solid ADR program that settles a high percentage of the cases sent to
mediation. Procedural rules are designed to speed up the litigation process by ensuring that discovery is
managed appropriately.

Third, and finally, by creating the Commercial Division, Chief Judge Kaye and Chief Administrative
Judge Lippman have told corporations that New York State wants your business. New York has always had
a large body of commercial jurisprudence because it is a hub of commercial activity and the Commercial
Division, which handles 5,000 new cases each year in New York County alone, ensures that this body of
jurisprudence grows in a clear and coherent manner.

As a result, I can say that New York is not one of those jurisdictions where I tremble at the thought
of having to litigate.

I also understand that Chief Judge Kaye and Judge Lippman are looking to improve on the successes
of the Division. Public input has been requested on the proposed Model Rules/Guidelines for the
Commercial Division, and Commercial Division focus groups will convene over the next several weeks. I
commend them for their willingness to be held publicly accountable.

The Commercial Division has responded to the business community’s needs and it continues to strive
to improve its provision of services. As general counsel to a Fortune 500 company, I thank you for your
efforts and I congratulate you on your tenth anniversary.
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KEYNOTE SPEAKER

MARK H. ALcoTTt
PRESIDENT-ELECT, NEW YORK STATE BAR ASSOCIATION
PAUL WEISS RIFKIND WHARTON & GARRISON LLP

“NEW YORK IS THE CENTER OF WORLD COMMERCE, the headquarters of international finance, the home of
America’s leading businesses. As such, it strongly needs a modern, well-staffed, properly equipped forum
for the swift, fair and expert resolution of significant commercial disputes”.

Those words, written in 1995, introduced the Commercial and Federal Litigation Section’s report pro-
posing the creation of the Commercial Division, and served as the central rationale for that proposal.

The premise is as true today as it was ten years ago, if not more so. New York retains, and indeed has
consolidated, its position at the epicenter of an increasingly globalized economy. New York financial insti-
tutions and capital markets are the source of industrial development, construction projects and jobs in
every corner of the world. New York law continues to be the gold standard in cross-border transactions.

And today we have our “modern, well-staffed, properly equipped forum for the resolution of signifi-
cant disputes” arising out of these transactions: the Commercial Division of the Supreme Court.

In my brief remarks this evening commemorating the tenth anniversary of that forum, I'd like to
address two questions:

First: How did we get here?

Second: How are we doing, now that we're here?

The Commercial Division was conceived at a time when the stars were in unique alignment: by happy
coincidence, governmental, judicial and professional leaders were unusually receptive to new ideas — and,
in particular, this idea. A relatively new incumbent Republican governor; a relatively new Chief Judge,
appointed by a Democratic governor; and a relatively new section of the State Bar Association — all inde-
pendently arrived at a common perspective: it would be good for the state, good for the economy, good
for the legal system, and good for the profession if our state courts were able to handle commercial dis-
putes wisely and efficiently, and were perceived as such by the business community.

And so, encouraged by Chief Judge Kaye’s remarks in her State of the Judiciary address, by the progress
of the New York County Commercial Parts experiment, and by a receptive political climate, the
Commercial and Federal Litigation Section initiated its study of “A Commercial Court for New York”.

We faced two major political hurdles:

For one thing, there was the fear that a commercial court would be perceived as an elitist, Manhattan-
centric entity that would divert needed resources from other parts of the judicial system.

But we built a thorough and powerful case for the proposition that a commercial court would bene-
fit the state as a whole, not just a narrow segment.

Beyond that, there was the widely-held view that such a court could not be established without legis-
lation, or perhaps even a constitutional amendment, neither of which was politically feasible.

But we advanced the idea of a Commercial Division within the Supreme Court, which could be cre-
ated, staffed and supervised by the Chief Administrator of the Courts, without the need for enabling leg-
islation.

Our proposal was an interesting idea that looked good on paper, but where should we go from there?
How could we advance this proposal? Well, we had a secret weapon — Bob Haig, the legendary founder
of our Section, a man who knows how to get things done. Bob loved our idea and our report, and he guid-
ed us to Chief Judge Kaye and Chief Administrative Judge Milonas.

I remember vividly my first meeting on the subject with Judge Kaye. She peppered me with questions
and then said: “I'm going to appoint a special task force on this matter.” “Terrific,” I said; “a task force to
study our proposal.” “Not to study it,” she said; “to implement it.”
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Few would have been bold enough to act so quickly and decisively, but Judge Kaye was. The task
force, chaired by Judge Milonas and Bob Haig, and including many of us in this room, went to work, and
in less than a year, the Commercial Division was up and running.

As that background demonstrates, the Commercial Division is the epitome of bench-bar cooperation,
the quintessential example of what we can accomplish by working together. Sometimes we in the organ-
ized bar spend too much time grumbling in the trenches, focusing on what troubles us and what separates
us from our judicial colleagues. The creation of the Commercial Division reminds us to climb to higher
ground, and see the possibilities that are out there when bench and bar are united.

Now let me turn to the second question I put at the outset — the one that Mayor Koch always used
q P y y:

to ask: “How are we doing?” And I say “we”, because I believe that all of us — judges, counsel and

litigants — have a stake in the success of the Commercial Division. “How are we doing?”

By all accounts, very well indeed:

* The Division continues to attract a large, significant body of cases; so litigants are voting with their
feet.

* The Division has spread beyond its initial confines to include additional judges, additional parts
and additional counties.

* The Division is serving as a role model for other states that want to emulate our approach.

So we have every reason to be positive about what we have wrought. Moreover, among the key fea-
tures of the Commercial Division are its practice of maintaining an ongoing dialogue with practitioners,
through advisory committees and other forms of outreach; and its process of self-evaluation, through such
innovative techniques as the focus groups that will be conducted over the next several weeks. In other
words, the Commercial Division itself periodically asks: “How are we doing?” This very healthy approach
should eliminate complacency and precipitate changes and improvements where needed.

In going through this process, one thing should be kept in mind: The goal in creating the Commercial
Division, as set forth in the opening lines of the report that I quoted at the outset, was to establish a forum
for the “swift, fair and expert resolution of significant commercial disputes.”

“Swift. Fair. Expert.” How do we examine those standards?

“Swift” is easy to measure. We have timetables, deadlines, calendars, standards and goals. The rate of
dispositions can be calculated; so can the time from commencement to trial.

“Expert” is somewhat harder to judge, but it can be done: by reviewing the quality of the Commercial
Division’s opinions and case law, for example, or by calculating the ratio of affirmances to reversals.

But “fair” is the most elusive of these standards. Except in extreme cases, such as the denial of due
process (which is not going to happen in the Commercial Division), fairness is often a matter of percep-
tion — something in the eye of the beholder. But when the beholder is a Commercial Division litigant,
perception is crucial, because the forum was created for the very purpose of assuring business litigants that
their disputes will be adjudicated wisely and rationally. So while it is important that Commercial Division
litigants be able to give an affirmative answer to the question “Was your case adjudicated swiftly?”, it is
equally important that they give affirmative answers to these questions: “Was your claim or defense dis-
passionately considered? Were your arguments duly examined and weighed? Did you have a full oppor-
tunity to be heard?”

Now I have not addressed what would normally be the final question — “Where do we go from here?”
That is a question for another day.

But I have no doubt that the Commercial Division will continue to perform at a high level, contin-
ue to innovate and evolve, and continue to fulfill its mission; led by its very fine judges; inspired by those
of its judges who have gone on to the Appellate Division, with our enthusiastic endorsement; and strong-
ly supported by the business community and the New York State Bar Association.
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